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____________ 

 
Century Surety Company,  
 

Plaintiff—Appellant, 
 

versus 
 
RTI Services, L.L.C.; Aurelia Silva,  
 

Defendants—Appellees. 
______________________________ 

 
Appeal from the United States District Court  

for the Western District of Texas 
USDC No. 7:24-CV-74 

______________________________ 
 
Before Dennis, Haynes, and Ramirez, Circuit Judges. 

Per Curiam:* 

Century Surety Company appeals the district court’s dismissal of its 

declaratory judgment action for lack of subject matter jurisdiction. Because 

Century’s duty to indemnify will be justiciable only after the underlying 

lawsuit has concluded, this suit is not ripe. We AFFIRM. 

_____________________ 

* This opinion is not designated for publication. See 5th Cir. R. 47.5. 
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I 

 This case stems from personal injuries sustained by Riley J. Edmunson 

in an automobile accident wherein Aurelia Silva hit Edmunson’s vehicle head 

on. Edmunson filed a tort suit in Texas state court against Silva, an employee 

of RTI Services, L.L.C., alleging Silva acted negligently and in the course and 

scope of her employment at the time of the accident. RTI held a primary 

commercial auto insurance policy with Redpoint County Mutual Insurance 

Company on the date of the accident. At that time, RTI also maintained an 

excess liability insurance policy, which Century issued.  

While Edmunson’s state court suit was pending, Century commenced 

an action under the Declaratory Judgment Act in federal district court against 

RTI and Silva. Century sought a declaration that “it owe[d] no obligation to 

pay any party on behalf of RTI and/or Silva for the Accident, including 

[Riley] Edmundson.”  

RTI and Silva sought dismissal of Century’s complaint pursuant to 

Rules 12(b)(1) and 12(b)(6) of the Federal Rules of Civil Procedure. They 

argued that Century’s lawsuit was nonjusticiable: “Any ruling on the duty to 

indemnify the RTI Defendants or otherwise pay a judgment against them          

. . . [was] premature because, as an excess policy, no duty to defend exists” 

while the underlying lawsuit remains pending. The district court agreed, 

dismissing without prejudice for lack of subject matter jurisdiction. Century 

timely appealed. 

II 

“A court’s finding that a controversy exists such that it has subject 

matter jurisdiction is a question of law that we review de novo.” Orix Credit 
Alliance, Inc. v. Wolfe, 212 F.3d 891, 895 (5th Cir. 2000). Texas substantive 

law applies in this diversity action, though justiciability is a question of federal 
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procedural law. Solstice Oil & Gas I, L.L.C. v. Seneca Ins. Co., 655 F. App’x 

221, 224–25 (5th Cir. 2016). 

III 

In determining whether to adjudicate a declaratory judgment action, 

district courts first are to consider whether the case is justiciable. Orix, 212 

F.3d at 895. A court should dismiss a case for lack of ripeness when the issue 

presented is abstract or hypothetical; a case is not ripe if further factual 

development is required. Roake v. Brumley, 141 F.4th 614, 629 (5th Cir. 

2025). 

The duty to indemnify is usually not ripe until the underlying liability 

suit has been resolved because the facts proven at trial may differ from the 

pleadings. Hartford Cas. Ins. Co. v. DP Eng’g, L.L.C., 827 F.3d 423, 431 (5th 

Cir. 2016). Caselaw, however, recognizes a narrow exception: if the insurer 

has no duty to defend, and the same reasons that negate a duty to defend also 

foreclose any possible duty to indemnify, then the indemnity question may 

be decided early. Farmers Tex. Cnty. Mut. Ins. Co. v. Griffin, 955 S.W.2d 81, 

84 (Tex. 1997); Northfield Ins. Co. v. Loving Home Care, Inc., 363 F.3d 523, 

536 (5th Cir. 2004) (applying Griffin).  

Here, the district court correctly concluded the case is not ripe. The 

underlying state court lawsuit remains pending, with no judgment entered.  

Moreover, under Century’s policy language, its duties arise only when the 

limits of the primary insurance policy have been exhausted. Any duty to 

indemnify is therefore speculative and hypothetical. 

The Griffin exception does not apply either. As we explained in 

Northfield, “the only way for the district court to have erred in its 

nonjusticiability decision of [Century’s] duty to indemnify would be if it had 

erred in its decision that [Century did not] owe [RTI and Silva] a duty to 

defend.” 363 F.3d at 537. The district court determined that Redpoint is 
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defending the action, leaving Century with no duty to defend at this time. 

Because that ruling is sound—and because the reasons negating a duty to 

defend differ from those affecting indemnity—the indemnity issue remains 

nonjusticiable until the underlying suit is resolved.1  

IV 

 For the foregoing reasons, we AFFIRM the district court’s 

judgment. 

_____________________ 

1 See Solstice Oil, 655 F. App’x at 226 n.8 (“The applicability of any exclusions in 
the . . . are likewise nonjusticiable at this juncture, as none of them have been conclusively 
proven.”). 
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