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I. The Problem: Settlement/Release For Some, But Not All, Insureds 
 

Insurers, their claim handlers, and coverage counsel all want to have the “right 
answer” when confronted with a policy limit settlement demand. Often that can 
be difficult. Usually, the question of whether to tender the policy limit for a covered 
claim turns upon a comparison of the limit to the exposure of the insured(s).  
Usually, a policy limit demand includes an offer to release all insureds in exchange 
for payment of the policy limit. However, not all cases are the “usual.”  
 
Consider this situation: The insurer receives a settlement demand on a wrongful 
death claim arising from an auto accident. The applicable policy limit is the state’s 
minimum (which is far less than the claim’s value). The owner of the at-fault auto 
is the named insured. The at-fault driver was a permissive user of the vehicle and 
an additional insured on the owner’s policy. The decedent’s family asserts that both 
the owner and the driver are at fault. The family demands payment of the full policy 
limit in exchange for a release of the driver only. The family will not settle with the 
owner (who has other assets).  
 
What is the process for divining the right answer to this demand under these facts? 
Unfortunately, in most jurisdictions, there is no clear answer. Only a handful of 
states have addressed the question. In those that have addressed the question, two 
approaches have emerged: the “Independent Settlement” approach and the “No 
Individual Settlement” approach. 
 
Courts and commentators describe the insurer’s position in this situation as a 
“Catch 22.” Strauss v. Farmers Ins. Exch., 26 Cal. App. 4th 1017, 1022, 31 Cal. Rptr. 
2d 811, 814-15 (1994) (the situation places insurers in a “Catch-22” situation where 
they “would be liable for either agreeing to or refusing to settle”); Anglo-Am. Ins. 
Co. v. Molin, 670 A.2d 194, 199 (Pa. Cmwlth. Ct. 1995) (describing situation as a 
“dilemma faced by an insurer”); Contreras v. U.S. Sec. Ins. Co., 927 So. 2d 16, 20 
(Fla. Dist. Ct. App. 2006) (such offers “immediately place[] the insurance company 
then in the Hobson’s choice. If they don't agree to that, they're sued for bad faith, 
and if they do agree to it, they’re sued for bad faith”). 
 
Insurance professionals and their counsel confronted with a policy limit demand to 
settle on behalf of fewer than all at-risk insureds need to know the relevant 
jurisdiction’s rules for such situations and, where the jurisdiction has not yet 



adopted an approach, to understand the options to best manage the situation. 
Policyholders and their lawyers need to understand how best to approach the 
situation given the differences in how courts handle the issue. 

 

II. Approach #1: Individual Settlement – Majority View 
 

Although there are two approaches to the problem, both start with the same goal. 
The goal and first step in both approaches is to attempt to secure a global 
settlement on behalf of all insureds. As one court explained: 

 
the insurer must begin by seeking to protect both insureds. It is the 
claimant’s refusal to enter a global release that triggers the insurer’s 
duty to reevaluate its approach to the defense, considering such 
factors as the potential liabilities involved, the existence of separate 
or excess coverages, whether one insured has sought a defense from 
different insurer, and the real-world impact on litigation and 
settlement of releasing just one. 
 

Adega v. State Farm Fire & Cas. Ins. Co., No. 07-20696-CIV, 2009 WL 3387689, at 
*6 (S.D. Fla. Oct. 16, 2009) (referencing the Individual Settlement Approach in 
Florida). 
 
It is at the second step in the settlement process, where the approaches differ.  
 
In jurisdictions following the Individual Settlement approach, once the insurer has 
attempted in good faith to settle on behalf of all its insureds, it can – and in certain 
cases may be required to – enter a reasonable settlement that protects fewer than 
all of its insureds.  This is true even if the result not only leaves the non-released 
insureds exposed to tort claims, but also eliminates the insurer’s duty to defend 
those non-released insureds against the tort claims. 
 
Key to the Individual Settlement approach is for the individual settlement to be 
reasonable. See 3 William T. Barker & Ronald D. Kent, New Appleman On Insurance 
Library Edition § 23.02[9][a][i] (Jeffrey E. Thomas & Francis J. Mootz, III eds., Lexis 
2017) (“Of course, an insurer cannot hastily make excessive settlements that 
deplete its limits in order to relieve itself of the responsibility of further protecting 
its insured”). 



 
A. Example: Contreras v. U.S. Sec. Ins. 
 

Reasoning that is typical for the Individual Settlement approach can be found in 
Contreras v. U.S. Sec. Ins. Co., 927 So. 2d 16 (Fla. Dist. Ct. App. 2006).  There a drunk 
driver struck and killed a pedestrian. The at-fault driver and the owner of the at-
fault vehicle both were insureds under the owner’s automobile liability policy. The 
decedent’s estate made a demand for the policy limit upon the owner. The owner’s 
insurer tendered the limit for a release of both insureds.  The estate responded that 
it would accept the limit in exchange for a release of the owner and the insurance 
company, but not the at-fault driver. The insurer’s counsel responded: 

 
Please note that [the insurer] agrees that this case is serious, however, 
[the insurer] must act in good faith to all of its insureds. Therefore, you 
can understand why [it] cannot enter into a release which operates to 
fully exonerate one insured while not releasing the second insured. 
 

Id. at 19 (bold in original). The case did not settle. 
 

The estate eventually obtained a judgment against the owner and the driver in 
excess of $1 million.  The policy limit was $10,000.  The owner filed bankruptcy, and 
the bankruptcy trustee assigned the owner’s bad faith claim to the estate.  
 
In the subsequent bad faith action, the trial court entered a directed verdict for the 
insurer based on the “duty to all insureds” reasoning set forth in counsel’s letter. 
However, the court of appeals reversed. In so doing, the court accepted the estate’s 
recharacterization of the issue as:  

 
whether an insurer acts in bad faith in refusing to pay a reasonable 
settlement demand in order to obtain a release of one of its two 
insureds, where the claimant refuses to settle with the other insured.  
 

Id. at 20. 
 
In response to the insurer’s arguments regarding its duty of good faith to both 
insureds, the court held the insurer satisfied that duty by first attempting in good 
faith to secure a settlement on behalf of both insureds. Then, “having fulfilled” that 



duty to the at-fault driver, the insurer then “was obligated to take the necessary 
steps before [the expiration of the limits offer] to protect [the owner] from what 
was certain to be a judgment far in excess of her policy limits.” Id. at 21. The 
appellate court further noted, had the insurer “paid out its limits, its duty to settle 
or defend would have ceased.” Id. 
 
Some outcomes in cases applying the Individual Settlement approach can appear 
shocking.  Nevertheless, focusing on the insurer’s separate duty to each insured, a 
clear majority of the courts confronting the multiple insureds question have 
adopted the Individual Settlement approach, either explicitly or implicitly. See 
Philip L. Bruner and Patrick J. O’Connor, Jr., Insurer’s settlement duties where policy 
limits insufficient to secure release of all insureds, 4Pt1 Bruner & O'Connor 
Construction Law §11:190 (“A majority of jurisdictions allow an insurer to resolve 
the liability of one insured, even if a consequence of doing so is to leave the other 
insured without a defense or sufficient limits to satisfy a judgment, but only so long 
as the insurer does so in good faith”). 
 

B. Individual Settlement Approach Jurisdictions 
 

At this time, of the eighteen jurisdictions with authority on this question, at least 
seven have adopted some form of the Individual Settlement approach explicitly, 
with another five jurisdictions predicted to follow this approach: 

 
1. Connecticut: See Elliott Co. v. Liberty Mut. Ins. Co., 434 F. Supp. 2d 483, 

499 (N.D. Ohio 2006), ruling modified on reconsideration 239 F.R.D. 
479 (N.D. Ohio 2006) (purporting to consider Connecticut, Delaware, 
New York, Ohio, and Pennsylvania law, but citing only Pennsylvania, 
Missouri and Texas authority for its holding that “[i]t is clear that an 
insurer can settle or pay claims in good faith to one insured, even if 
this results in actual exhaustion of the policy limits to the detriment of 
another insured”). 
 

2. Delaware: See Elliott, 434 F. Supp. 2d 483; see also In re Rite Aid Corp. 
Sec. Litig., 146 F. Supp. 2d 706, 717 (E.D. Pa. 2001) (noting there “is 
little law in Pennsylvania or Delaware on this subject,” and that both 
sides cite Anglo-American Ins. Co. v. Molin, 670 A.2d 194, 199 (Pa. 
Cmwlth. 1995), in which the court held that an “insurer should not be 



precluded from accepting” a “reasonable settlement offer for less 
than all of the insureds”). 

 
3. Florida: Adega, No. 07-20696-CIV, 2009 WL 3387689, at *4 (S.D. Fla. 

Oct. 16, 2009) (observing that, under Florida law, “where there are 
two insureds, although the insurer has a duty of good faith towards 
both, there is no per se rule that prevents the insurer from expending 
policy limits to settle with one insured even if doing so potentially 
exposes the other one to a personal liability”).  

 
4. Illinois: Country Mut. Ins. Co. v. Anderson, 257 Ill. App. 3d 73, 79, 628 

N.E.2d 499, 503 (1993) (rejecting claim that insurer acted in bad faith 
by setting on behalf of all but one insured after attempted global 
settlement failed). 

 
5. Louisiana:  Bohn v. Sentry Ins. Co., 681 F. Supp. 357, 365 (E.D. La. 1988) 

(holding that insurer had no duty to defend additional insured after 
insurer exhausted policy limit settling on behalf of named insured). 

 
6. Massachusetts: Bay State Gas Co. v. Robert J. Devereaux Corp., No. 

CIV.A. 11-0309H, 2012 WL 5378084, at *9 (Mass. Super. Aug. 28, 2012) 
(insurer may settle in good faith on behalf of fewer that all insureds, 
but that reasonableness of decision to exhaust the policy limit was a 
fact question). 

 
7. Michigan: See Auman v. Fed. Ins. Co., 81 Mich. App. 740, 742, 266 

N.W.2d 457, 458 (1978) (where insurer exhausted limits settling on 
behalf of some, but not all, insureds, summary judgment for insurer 
was reversed, not because insurer was barred from settling on behalf 
of some but not all insureds, but because of a genuine issue of material 
fact as to insurer’s good faith in negotiating the settlement that 
exhausted the limit). 

 
8. Missouri: Millers Mut. Ins. Ass’n of Illinois v. Shell Oil Co., 959 S.W.2d 

864, 865 (Mo. Ct. App. 1997) (“A settlement offer given to only one 
insured that would exhaust coverage under the liability limit of the 
policy creates a dilemma for the insurer. An insurer should not be 



precluded from accepting a reasonable settlement offer for fewer 
than all insureds.” (further citation omitted)). 

 
9. Ohio: See Elliott, 434 F. Supp. 2d 483 (purporting to consider 

Connecticut, Delaware, New York, Ohio, and Pennsylvania law, but 
citing only Pennsylvania, Missouri and Texas authority for the 
proposition that “[i]t is clear that an insurer can settle or pay claims in 
good faith to one insured, even if this results in actual exhaustion of 
the policy limits to the detriment of another insured”). 

 
10. Oklahoma:  See U. S. Fid. & Guar. Co. v. Tri-State Ins. Co., 285 F.2d 579, 

582 (10th Cir. 1960) (holding that, where underlying settlements did 
not exhaust the primary limit, “[c]laims arising from the same 
transaction against different persons often warrant separate 
consideration. [The primary insurer’s] obligation was only to exercise 
an honest discretion on behalf of its insureds and in view of the final 
result in the Oklahoma courts it may well be that [the primary insurer] 
could justify a refusal to settle if the opportunity had existed”). 

 
11. Pennsylvania:  Anglo-Am. Ins. Co., 670 A.2d at 199 (“given the 

dilemma faced by an insurer when faced with a reasonable settlement 
offer for less than all of the insureds, we conclude that the insurer 
should not be precluded from accepting that offer”). 

 
12. Texas: Texas Farmers Ins. Co. v. Soriano, 881 S.W.2d 312, 315 (Tex. 

1994) (“when faced with a settlement demand arising out of multiple 
claims and inadequate proceeds, an insurer may enter into a 
reasonable settlement with one of the several claimants even though 
such settlement exhausts or diminishes the proceeds available to 
satisfy other claims”). 

 
C. The Restatement 

 
The Restatement of the Law of Liability Insurance (relied on by policyholders and 
consulted by others) does not address directly the question of how to approach the 
multiple insured situation. The Restatement implies support for the Individual 
Settlement approach. In Section 26, the Restatement addresses situations where 



there are multiple claimants and a single policy limit, imposing a duty “to settle the 
actions in a manner that minimizes the insured’s overall exposure.” The comment 
to Section 26 rejects a “first come, first served” approach that would leave an 
insured bare for some claims. The Restatement adopts a “wide discretion” 
approach as a first step, followed by a “safe harbor” by using interpleader in the 
multiple claimant case.  
 
Notably, while Section 26 addresses multiple claimants, the Reporters Note 
describing the “wide discretion” approach relies upon and refers to cases where 
there are multiple insureds, including the reporter’s note stating: 
  

In general, these courts [using the wide discretion approach] have 
encouraged insurers to make a good-faith effort to resolve all of the 
claims against their insureds. If that proves impossible, some courts 
permit insurers to expend their limits to resolve as many of the claims 
that can be settled even if that leaves some insureds without 
coverage. 

 
Thus, the Restatement suggests that, in the multiple insured context, the Individual 
Settlement approach is the preferred response, but only after the insurer attempts 
a global resolution. 

 
D. Considerations 

 
1. For Policyholders 

 
Understand the Insurance Company’s Duties. Understanding your rights and the 
insurance company’s duties is critical.  In Florida, under a liability policy, an 
insurance company that takes on the obligation of defending an insured has the 
power to settle and foreclose an insured’s exposure or to refuse to settle and leave 
the insured exposed to liability in excess of policy limits.  See Farinas v. Florida Farm 
Bureau Gen. Ins. Co., 850 So.2d 555, 558 (4th DCA 2002) (citing State Farm Mut. Ins. 
Co. v. Laforet, 658 So.2d 55, 57-59 (Fla. 1995).  “Because the insured has 
relinquished control of all decisions regarding claims to the insurer, the insurer’s 
standard of care requires the insurer to act ‘in good faith and with due regard for 
the interests of the insured.’” Id. (quoting Boston Old Colony Ins. Co. v. Guiterrez, 



386 So.2d 783 (Fla. 1980)). The obligations owed by insurers have been expressly 
defined by the Florida Supreme Court: 
 

This good faith duty obligates the insurer to advise the insured of 
settlement opportunities, to advise as to the probable outcome of the 
litigation, to warn of the possibility of an excess judgment, and to 
advise the insured of any steps he might take to avoid the same.  The 
insurer must investigate the facts, give fair consideration to a 
settlement offer that is not unreasonable under the facts, and settle, 
if possible where a reasonably prudent person, faced with the 
prospect of paying the total recovery, would do so. 
 

Boston Old Colony, 386 So.2d at 785. 
 
Understand the Insurer’s Duties When There are Multiple Insureds. Several courts 
have tackled the question of what duties are owed when there are multiple insureds.  
The answer varies by jurisdiction and the facts of the case.  In Texas, for instance, the 
basic tort duty for insurers facing settlement offers is the Stowers duty. Travelers 
Indem. Co. v. Citgo Petroleum Corp., 166 F.3d 761, 764 (5th Cir. 1999) (the duty of good 
faith in handling insurance claims does not apply). Under Stowers, when an insurer 
that is defending an insured against a lawsuit seeking covered damages is faced with 
a settlement offer within policy limits, the insurance company must accept the offer 
on behalf of its insured when an ordinarily prudent insurer would do so in light of the 
reasonably apparent likelihood of that insured’s potential exposure to a judgment in 
excess of limits. Id.  

 
The Fifth Circuit Court of Appeals, construing Texas law, addressed the resolution of 
the problem when multiple insureds are involved and held that an insurer is free to 
make a reasonable settlement of the claim before it without considering other 
possible claims affecting the same policy limits. Id. (citing American States Ins. Co. of 
Texas v. Arnold, 930 S.W. 2d 196 (5th Cir. 1996) (an insurer that settled for policy limits 
on behalf of one insured breached no duty to the other insured because its duties to 
the additional insured terminated when the settlement exhausted policy limits).   
 
Other state’s courts have found that there is a general duty not to favor one insured 
over another. See e.g., Shell Oil Co. v. Nat’l Union Fire Ins. Co., 44 Cal. App. 4th 1633 
(applying California law); Smoral v. Hanover Ins. Co., 322 N.Y.S. 2d 12 (N.Y. App. 1971) 
(applying New York law). 



 
In many states, there is no bright line rule, but rather, the facts of the case are 

measured against that state’s legal standard.  See e.g., Adega, No. 07-20696-CIV, 
2009 WL 3387689, at *4 (applying Florida law); Bay State Gas, 2012 Mass. Super 
LEXIS 285, at *26, 30 (applying Massachusetts law).  

 
Communicate Your Expectations. In jurisdictions in which the insurer owes a duty 
of good faith towards two insureds but is not prevented from expending policy 
limits to settle on behalf of one insured even if doing so exposes the other to 
personal liability, it is critical for policyholders to communicate their expectations 
to the insurance company.  A policyholder should insist that the insurance company 
seek a global settlement. If a global settlement is not possible, the insured should 
ask its insurer to affirmatively seek settlement opportunities on its behalf, settle 
the case within policy limits if the insurer can, and inform the insured what can be 
done, if anything, to resolve the case or limit the insured’s exposure to an excess 
judgment.   
 

2. For Insurers 
  

Know the jurisdiction. Most important from the insurer perspective is to know the 
jurisdictions case law and any statutes that apply as this can make a big difference 
(as reflected in the outcome in Contreras, 927 So. 2d 16. 
 
Gather information. The best decisions are made by having all available 
information including as to value of the claims, dynamics of the participants, desires 
of the insureds, and creative options for resolving the dispute. 
 
Communicate. It is important to communicate with both insureds, defense 
counsel, and the claimant(s) in order to best address whether a global settlement 
can be achieved and, absent that, to best protect all insureds even if the settlement 
will only release one. 
 

E. Ethical Considerations 
 

1. For Policyholder Counsel 
 

In certain circumstances, counsel may be representing multiple insureds with 
respect to coverage. Where an insurer is permitted to negotiate and reach an 



“individual settlement,” the policyholder counsel – whether for coverage alone or 
handling coverage and defense - may have a conflict of interest in agreeing to or 
negotiating for a single insured’s settlement. Indeed, counsel may not be able to 
demand that the insurer settle a claim against less than all of his/her clients, as that 
would leave one client without insurance. 
 
ABA Model Rule 1.7 states: 

 
(a) Except as provided in paragraph (b), a lawyer shall not represent a 

client if the representation involves a concurrent conflict of 
interest. A concurrent conflict of interest exists if: 

 
(1) the representation of one client will be directly adverse to 

another client; or 
 
(2) there is a significant risk that the representation of one or more 

clients will be materially limited by the lawyer's responsibilities 
to another client, a former client or a third person or by a 
personal interest of the lawyer. 

 
(b) Notwithstanding the existence of a concurrent conflict of interest 

under paragraph (a), a lawyer may represent a client if: 
 

(1) the lawyer reasonably believes that the lawyer will be able to 
provide competent and diligent representation to each affected 
client; 

 
(2) the representation is not prohibited by law; 
 
(3) the representation does not involve the assertion of a claim by 

one client against another client represented by the lawyer in 
the same litigation or other proceeding before a tribunal; and 

 
(4) each affected client gives informed consent, confirmed in 

writing. 
 



In negotiating a settlement, there should be no dispute between the lawyer’s 
clients. However, subsection (a)(2) (quoted above) applies if the lawyer’s 
representation is “materially limited” by responsibility to another client. As is 
discussed next, Oregon suggests there is such a conflict under Rule 1.7 where there 
is a “limited pot” of money. Where a settlement for one client erodes or eliminates 
the limit of liability or excuses the insurer’s further defense obligation, a lawyer’s 
ability to represent the remaining policyholders could be “materially limited” in 
that there no longer is an insurer providing a defense or there are inadequate funds 
available for further settlement or indemnity for the other clients. Policyholder 
counsel also would have their representation limited because it is difficult to 
represent a policyholder with regards to insurance when there is no more 
insurance. Thus, neither defense counsel nor policyholder counsel would be able 
to negotiate nor execute a settlement agreement. It would be up to the insurer to 
negotiate and execute the settlement. Policyholder counsel in this situation may 
have the obligation to formally object to the proposed settlement. 
 
Rule 1.7(b)(4) does provide a method to resolve an actual or apparent conflict. 
“Informed consent” in writing solves the conflict. If after informing all clients of the 
potential repercussions of an individual settlement, counsel does not receive 
consent, then counsel has a conflict. However, as the Gotti case (discussed below) 
and Kansas Ethics Opinion 94-7 demonstrate, there can be difficulties in achieving 
actual “informed” consent. Thus, the preferred method would be for the proposed 
individual settlor to retain separate (“personal”) counsel to negotiate the 
settlement. 
 

2. For Insurer Coverage Counsel  
  

Insurer coverage counsel’s obligation is to the insurer, not to the policyholders as 
the insurer is the sole client. Coverage counsel’s obligations, therefore, are no more 
than normal attorney-client obligations to provide proper advice under the 
circumstances and applicable law. In jurisdictions where it is not per se bad faith 
for an insurer to exhaust limits by settling out one insured, those individual 
settlements still must be in “good faith.” Insurer coverage counsel should advise 
the insurer appropriately as the insurer may seek to use coverage counsel’s advice 
as a defense to any bad faith claim. Coverage counsel may be tempted to advise a 
strategy of “dumping the limits” to limit defense costs, but such advice may run 
afoul of “good faith.”  



 
A separate issue for insurer coverage counsel may be how much can be asked of 
defense counsel (if counsel represents both insureds) to provide information to 
support an individual settlement of only one of defense counsel’s clients. Asking 
defense counsel for valuations to justify settlement decisions raises ethical issues 
for defense counsel in some jurisdictions. Defense counsel is the lawyer for the 
insured and has duties of loyalty to the insured. If defense counsel is defending 
multiple insureds, an evaluation which might permit one insured to settle out in a 
manner that leaves another insured without any insurance could breach that 
lawyer’s ethical obligations and may be an unreasonable request by the insurer.  
 
In a different setting, Oregon takes the view that where there is a “limited pot,” 
there may be a conflict between clients. In Re Complaint as to the Conduct of Gotti, 
356 Or. 32, 333 P.2d 994 (Or. 2014). “[T]he ‘limited pot’ creates a zero sum situation 
in which every dollar received by one client is a dollar unavailable to the others--
the very definition of a non-waivable conflict.” Id. at 43. Kansas answered the 
question whether defense counsel has an irreconcilable conflict between the 
insured and the insurer where there is a coverage issue caused by potentially 
inadequate limits with a “definite maybe.” Kansas Ethics Opinion 94-7. North 
Carolina, however, is of the opinion that defense counsel may provide an 
evaluation without regard to impact on coverage. North Carolina Ethics Opinion 
2003 FEO 12.  
 

III. Approach #2: No Individual Settlement – Minority View 
 

As its name implies, the No Individual Settlement approach is exactly opposite of 
the majority rule discussed above. The minority rule is simple. Jurisdictions 
following the No Individual Settlement approach hold that an insurer’s duty of good 
faith to all its insureds trumps the right or obligation to use the policy’s limit to 
settle on behalf of fewer that all insureds without the consent of all insureds – 
regardless of the reasonableness of the proposed partial settlement. 

 
A. Example: Strauss v. Farmers Ins. 
 

Reasoning typical to the No Individual Settlement approach can be found in Strauss, 
26 Cal. App. 4th 1017.  There, a California appellate court considered “whether an 
insurer must accept a settlement offer exhausting the policy in exchange for the 



release of only one of three insureds, leaving the remaining insureds subject to 
liability for a judgment that may exceed the policy limits.”  Id. at 37, 26 Cal. App. 
4th at 1019. The underlying tort suit involved claims by a plaintiff whose vehicle 
was struck by a truck operated by an employee of the insured, New Wave Pool & 
Spa (“New Wave”) in the course of his employment. New Wave’s insurance policy 
insured the employee, New Wave, and New Wave’s owner.  
 
The plaintiff made a limits demand to the employee only, seeking the $100,000 
limit of New Wave’s policy and the $50,000 limit of the employee’s personal auto 
policy. New Wave’s insurer rejected the demand because it did not include 
protection for New Wave or New Wave’s owner. The insurer also made a 
counteroffer, tendering the full $100,000 limit in exchange for a release of the 
employee, New Wave, and New Wave’s owner. 
 
Plaintiff settled with the employee for (a) the $50,000 limit of the personal auto 
policy and (b) an assignment of the employee’s potential bad faith claim against 
New Wave’s insurer.  Later the plaintiff obtained a $563,476 judgment against the 
employee and New Wave. After New Wave’s insurer paid its $100,000 limit, the 
plaintiff sued the insurer for bad faith in failing to settle on behalf of the employee. 
 
The trial court entered summary judgment for the insurer. The court of appeals 
affirmed. In so doing, after describing the insurer’s situation as a “Catch-22,” the 
court explained that: 

 
acceptance of an offer that left two of its insureds bereft of coverage 
would have breached [the insurer’s] implied covenant of good faith 
and fair dealing. An insurer who breaches this duty acts in bad faith 
and may be held liable for the entire amount of the judgment 
recovered against its insured, including any portion in excess of the 
policy limits. However, an insurer’s duty extends to all of its insureds. 
Therefore, an insurer may, within the boundaries of good faith, reject 
a settlement offer that does not include a complete release of all of its 
insureds. 
 

Id. at 1021-22 (internal and further citations omitted). 
 

B. No Individual Settlement Approach Jurisdictions 



 
As noted in the prior section, of the eighteen jurisdictions that have considered the 
multiple insured question, twelve appear to employ the Individual Settlement 
approach and of the remaining six jurisdictions, only three explicitly have adopted 
the No Individual Settlement approach, with another three likely to follow: 
 

1. Alaska:  Williams v. GEICO Cas. Co., 301 P.3d 1220, 1226 (Alaska 2013) 
(“We are persuaded that the [No Individual Settlement Approach] is 
the better one. An insurer has a duty to defend its insureds; seeking a 
settlement to the benefit of one insured while leaving others open to 
liability could cause unfairness. Further, the latter approach avoids a 
potential bad faith claim by an insured who was unprotected and 
efficiently adjudicates the rights and duties of the insurer and the 
insured”).  
 

2. Arizona: See Matison v. Transamerica Title Ins. Co., 845 F.2d 867, 868 
(9th Cir. 1988) (where insurer entered a “Gallagher covenant,” 
securing a release as to claims against the insurer, all claims against all 
but two insureds, and all covered claims against those two exposed 
insureds, and secured agreement from the plaintiff to credit insurer 
for recovery on the remaining claims against the exposed insureds, 
insurer breached its duty “not to benefit at the expense of its 
insured”). 

 
3. California: Schwartz v. State Farm Fire & Cas. Co., 88 Cal. App. 4th 

1329, 1337 (2001) (insurer has a “duty not to favor the interest of one 
of its insureds over the interests of the other”); Strauss, 26 Cal. App. 
4th at 1021-22, 31 Cal. Rptr. 2d at 814 (holding that an insurer’s 
“acceptance of an offer [on behalf of one insured] that left two of its 
insureds bereft of coverage would have breached [the insurer’s] 
implied covenant of good faith and fair dealing”); Lehto v. Allstate Ins. 
Co., 31 Cal. App. 4th 60, 72, 36 Cal. Rptr. 2d 814, 821 (1994) (“An 
insurer owes the duty of good faith and fair dealing to each of its 
insureds, [] cannot favor the interests of one insured over the other . . 
. [and] can breach its duty to its insureds by disbursing the policy 
proceeds to the insureds’ claimant without first obtaining a release of 
the insureds”). 



 
4. Kansas: See Brummett v. Am. Standard Ins. Co. of Wisconsin, No. 04-

1114-JTM, 2005 WL 1683610, at *12 (D. Kan. July 18, 2005) (after 
noting the absence of Kansas authority, following the California rule 
that, “because ‘an insurer’s duty extends to all of its insureds [and so] 
an insurer may, within the boundaries of good faith, reject a 
settlement offer that does not include a complete release of all of its 
insureds.’” (quoting Strauss, 26 Cal. App. 4th at 1021, 31 Cal. Rptr.2d 
at 814)). 

 
5. New York: Smoral v. Hanover Ins. Co., 37 A.D.2d 23, 25, 322 N.Y.S.2d 

12, 14 (1971) (“While [the duty of good faith] has most frequently 
been considered where the interests of the company have been 
preferred to the detriment of the insured . . . the same considerations 
would apply with equal force where the company preferred one of its 
insureds over another. It is absolutely no answer for the company to 
say that it paid the full amount of its policy if in so doing it fully 
protected one of its insureds and left the other completely exposed. . 
. [T]here is no legal justification for its preferring one over the other”). 

 
6. Washington: See Shell Oil Co. v. Nat’l Union Fire Ins. Co., 44 Cal. App. 

4th 1633, 1647, 52 Cal. Rptr. 2d 580, 588 (1996) (finding no conflict 
between California and Washington law, and then holding based on 
California law that the insurer’s “disbursement of its entire policy 
limits to indemnify [one insured] did not discharge [the insurer’s] 
policy obligations to [a different insured] but rather constituted an 
actionable breach of those duties”). 

 
C. Considerations 
 

1. For Policyholders 
 
From a policyholder’s perspective, the Individual Settlement Approach has pluses 
and minuses. On the positive side, the insurance company still must attempt to 
achieve a global settlement before pursuing individual settlements.  This ensures 
that if a global settlement can be achieved to protect multiple insureds, it will be.   

 



In the event a global settlement cannot be achieved, the insurance company still 
has an obligation to seek individual settlements on behalf of individual insureds. 
Thus, an insured can avoid liability via settlement where such a settlement can be 
achieved even if the plaintiff is unwilling to settle with and release another insured.   

 
On the negative side, where an individual settlement with one insured exhausts the 
policy limits, the impact on the other insured can be the devastating reality of being 
left without a defense or indemnity protection. For this reason, policyholders will 
want to remind the insurer that it is critical for insurers to make every effort to 
satisfy their good faith obligations to each insured and to consider the totality of 
the circumstances affecting their insureds.  
 
 Adega (although from an Individual Settlement approach jurisdiction) is instructive 
on this point. In Adega, the court held that there was an issue of fact with respect 
to whether the insurance company acted in bad faith when it settled on behalf of 
the one insured (Naroca) leaving the other insured (Llerena) exposed to damages. 
Adega, No. 07-20696-CIV, 2008 U.S. Dist. LEXIS 29025, *5 (S.D. Fla. Apr. 9, 2008).  
The Court found the following factors relevant to this determination: 
 

First, State Farm had made missteps in failing to disclose material 
coverage information.  Further Naroca was insured under a liability 
policy 50 times larger than Llerena’s policy and, so far as it appears, 
never asked State Farm for a defense.  By any assessment, there was 
substantial evidence that Llerena was negligent and that his personal 
liability would be in excess of $1 million if the case went to ta jury.  
There was little doubt Royal & Sun, which was handling Naroca’s 
defense, would offer some or all of Naroca’s $500,000 policy limits 
before trial.  It was in this context Rodman rejected the global release.  
Whether State Farm later offered to release Llerena only…and 
whether State Farm’s duty of good faith required such an offer, are 
disputed.  Viewing all the evidence, the Court finds triable issues about 
whether State Farm’s solicitude for Naroca unnecessarily prejudiced 
Mr. Llerena’s chance of avoiding excess judgment. 

 
Id.  Adega demonstrates the importance of insurers considering the interests of 
their insureds when evaluating and seeking out settlement opportunities.   
 



2. For Insurers 
 
Those same considerations should be noted from the insurer perspective. The 
Insurer should gather information and document it, as its decision to settle for one 
insured and not another will be scrutinized later. In all communications and the 
handling of the matter, the insurer should (again) first seek to settle for all insureds 
prior to settling for less than all. 
 

D. Ethical Considerations 
  

As in “individual settlement” jurisdictions, insurer coverage counsel act as counsel 
for the insurer in a “no individual settlement” jurisdiction. There is no conflict 
among clients. However, insurer coverage counsel must still be aware of issues that 
confront defense counsel in evaluating and pursuing a settlement of all claims 
against all insureds. 
 
There are fewer ethical issues raised for policyholder and defense counsel in a “no 
individual settlement” jurisdiction for a simple reason. There is no conflict between 
clients, because it is only where all clients settle that a settlement happens. Thus, 
all clients are united in seeking a single settlement.  
 
That said, resolving all claims would be an “aggregate settlement.” ABA Model Rule 
1.8(g) states: 
 

(g)  A lawyer who represents two or more clients shall not participate 
in making an aggregate settlement of the claims of or against the 
clients, or in a criminal case an aggregated agreement as to guilty or 
nolo contendere pleas, unless each client gives informed consent, in a 
writing signed by the client. The lawyer’s disclosure shall include the 
existence and nature of all the claims or pleas involved and of the 
participation of each person in the settlement. 
 

Rule 1.8(g) applies only to “aggregate settlements” – and so does not address 
where only one policyholder settles out. Further, Rule 1.8(g) is directed more at 
dividing up settlement monies. New Jersey states that there can be no agreement 
in advance for a settlement with the attorney having discretion. Tax Authority v. 
Jackson Hewitt, 187 N.J. 4, 898 A.2d 512 (2006). In Scamardella v. Illiano, 126 Md. 



App. 76, 722 A.2d 421 (Md. App. 1999), the Court held the clients could agree to a 
settlement that reflected a maximum recovery, without a pre-approved allocation 
of the recovery.  
 
There could be a situation where one insured objects to pursuing or negotiating an 
aggregate settlement.  There could be personal reputation reasons, such as the 
effect on professional licenses. There could be financial reasons regarding 
deductibles, retentions or retro-premiums which are linked to any settlement. An 
insured could object to some non-financial condition in the proposed settlement. 
Absent a “consent to settle” clause, the insurer may pursue the aggregate 
settlement. However, defense or policyholder counsel would have a conflict in 
pursuing or negotiating that aggregate settlement. This is not a conflict counsel can 
waive in advance. 

 

IV. Interpleader And Similar Procedures 
 

Insurers faced with limited policy limit and multiple insureds situation in the 30+ 
jurisdictions that have not yet addressed this problem might consider interpleader 
as a path to a possible solution. Indeed, one jurisdiction has adopted an 
interpleader approach to the situation through legislation. See Mo. Rev. Stat. 
507.060 (2018) (by complying with the statutory requirements in Missouri, “the 
plaintiff [insurer] shall not be liable to any insured or defendant for any amount in 
excess of the [insurer’s] contractual limits of coverage in the interpleader or any 
other action, so long as the [insurer] defends all of its insureds in good faith from 
any claims or lawsuits for damages allegedly caused by the incident or occurrence 
for which the limits of coverage were paid into court . . . .”). 
 
In some jurisdictions, caution should be taken on whether to employ an 
interpleader approach. First, in most cases, filing an interpleader or similar 
proceeding will have no effect on the insurer’s duty to defend.  See, e.g., Douglas 
v. Allied Am. Ins., 312 Ill. App. 3d 535, 541, 727 N.E.2d 376, 381 (2000) (holding that 
insurer breached its duty to defend by paying limit to the court and then 
withdrawing, noting that “[t]here are numerous cases from other jurisdictions 
which hold that an insurer cannot discharge its duty to defend by unilaterally 
tendering its policy limits to the court or the claimant”). 
 



In some jurisdictions, ceasing to defend the insured after tendering the policy limit 
to a court might be viewed as bad faith. See, e.g., Viking Ins. Co. of Wisconsin v. Hill, 
57 Wash. App. 341, 349-50, 787 P.2d 1385, 1390 (1990) (“Since [the insurer] made 
a unilateral payment to the registry of the court of the policy limits without a 
settlement agreement with [the claimant] and before entry of a court judgment 
against [the insured], whether [the insurer] exercised good faith in the interest of 
[its insured] presents an issue of fact”). 
 
Second, interpleader and other similar proceedings come with their own traps.  For 
instance, in many cases an interpleading stakeholder may recover its costs, 
sometimes including attorney’s fees, from the stake deposited with the court.  See, 
e.g., Gen. Elec. Capital Assur. v. Van Norman, 209 F. Supp. 2d 668, 672 (S.D. Tex. 
2002) (“it is well-settled that a district court has authority to award reasonable 
costs and attorney’s fees to the disinterested stakeholder in rule interpleader 
actions”).  Yet, whether requesting such amounts from the policy limits could give 
rise to bad faith exposure appears yet to be decided. 
 
Third, even where an interpleader generally would be well-received, the filing of an 
interpleader will have no effect on any alleged bad faith that preceded or was 
involved with the insurer’s filing of the interpleader. See, e.g., Lehto, 31 Cal. App. 
4th at 69, 36 Cal. Rptr. 2d at 818 (“the filing of an interpleader action will not 
sanitize a claim that is being prosecuted in bad faith”); Bitco Gen. Ins. Corp. v. 
Heartland Midwest, LLC, No. 15-0384-CV-W-FJG, 2016 WL 6902461, at *11 (W.D. 
Mo. Mar. 24, 2016) (though interpleading insurer was continuing to provide 
defenses to its insureds, and though the court ordered deposit of the interpleaded 
policy limit, the court refused to make a finding of good faith as to the insurer’s 
conduct and refused to provide any protection for the insurer or the insureds apart 
from claims as to the interpleaded funds). 

 

V. Other Considerations and Recommendations 
 

A. There is No Uniform View Regarding the Public Policy Considerations 
 
A conclusion that can be reached from analysis of the two approaches to the 
multiple insured situation it is this: “it is difficult to articulate any neutral principle 
for determining which of its two insureds the insurer should favor in settling the 



third party’s claim.” Stephen S. Ashley, Insurer’s Duty in Case of Multiple Claimants 
and Multiple Insureds, Bad Faith Actions Liability & Damages § 4:19 (2d ed. 2016). 
 
This is due, no doubt, to the fact-intensive nature of multiple insured settlement 
situations. For instance, jurisdictions following the Individual Settlement approach 
often reason that, although an individual settlement will leave other insureds 
exposed, the individual settlement presumably will reduce the total amount of that 
exposure. See, e.g., Soriano, 881 S.W.2d at 315. That is true, so far as it goes.  
However, the exposed insured loses more than indemnity protection – they also 
lose the protection of an insurance-funded legal defense. It is easy to imagine 
scenarios in which this loss of a defense is itself inherently prejudicial to the insured 
left in the lawsuit. 
 
Courts following the Individual Settlement approach also reason that the approach 
fosters settlement. See, e.g., Soriano, 881 S.W.2d at 315. That proposition, too, 
would seem to be fact dependent. For instance, where the value of a tort claimant’s 
injuries likely greatly exceeds the policy limit, the Individual Settlement approach 
indeed might lead at least to a partial settlement where the multiple insureds are 
each “judgment-proof.” 
 
However, the same might not be true where one or more of the multiple insureds 
is financially solvent (a perceived “deep pocket”). In such a case, the Individual 
Settlement approach might end up prompting the claimant to: (1) pursue an 
individual settlement with the insured tortfeasor having the fewest executable 
assets based solely on that insured’s wealth; and (2) refuse to settle with the 
insured having the “deep pockets” in the hopes of a recovery that will exceed the 
insurance limit. In such circumstances the No Individual Settlement approach 
actually might provide a greater incentive for settlement. See, e.g., Lehto, 31 Cal. 
App. 4th at 73, 36 Cal. Rptr. 2d at 821 (reasoning that the Individual Settlement 
Approach, would permit claimants to “introduce the issue of the relative wealth of 
the insureds into the equation”). 
 
One treatise suggests an “insurer, being unable to protect both of its insureds, 
should be able to protect the one insured.” Allan D. Windt, Insurer’s Duty to Settle 
When There are Claims against More Than One Insured, 1 Insurance Claims and 
Disputes § 5:9 (6th ed. 2020).  Yet, the Individual Settlement Approach carries with 
it inherent uncertainty and risk for insurer.  It is one thing to evaluate, after the 



fact, whether it was “clear” to the insurer that a global settlement was not an 
option.  It can be quite another matter during the negotiations to be confident that 
a court will reach such a conclusion many months or years later, in the face of 
significant extra-contractual exposure. An insurer’s decision (later found to be 
legally erroneous) that results in an individual settlement could end in a later 
finding of bad faith based on second-guessing that earlier settlement decision. 
 
Similarly, the Individual Settlement Approach provides that an insurer has not 
acted in bad faith so long as its settlement on behalf of fewer than all insureds is 
reasonable. Yet, the determination of whether that individual settlement was 
reasonable typically is made after the fact, in a subsequent bad faith action. Thus, 
an insurer, acting with utmost good faith under the Individual Settlement 
approach, buys little in the way of peace of mind when securing an individual 
settlement. The insured left exposed by the individual settlement always can 
question the reasonableness determination of that earlier settlement in a later, 
extra-contractual action. 
 
Yet, the No Individual Settlement Approach has its own faults. Primary among 
those is that approach denies insurers any flexibility to settle in exchange for a 
release of fewer than all insureds even where doing so would be manifestly 
reasonable. 
 
It takes little imagination to conceive of situations where it would be better to 
permit an insurer to accept a reasonable settlement demand releasing fewer than 
all insureds even if the non-protected insureds refused to consent.  For example, in 
the context of a burning limits policy, denying an insurer the ability to accept a 
reasonable settlement for fewer than all insureds could lead to exhaustion of the 
limits through ongoing defense costs.  Anglo-Am. Ins. Co., 670 A.2d at 199 (adopting 
Individual Settlement approach in such a circumstance). 
 
Indeed, it was the lack of an objective approach to the multiple insured settlement 
situation that led to a call for a modified interpleader solution. See Patrick J. Kenny 
and Cynthia M. Juedemann, A Lesson in Sharing: Recommendations and a Proposed 
Legislative Approach to Help Address the Problem of Multiple Insureds and 
Insufficient Policy Limits, New Appleman on Insurance: Current Critical Issues in 
Insurance Law, Pub. No. 60098, Rel. # 44 (Fall 2017); compare Mo. Rev. Stat. 



§507.060 (2018) (modifying Missouri’s interpleader statute to address multiple 
insured situations).  
 

B. Recommendations For Policyholders Counsel 
 

1. Obtain and Maintain Copies of All Potentially Responsive Policies. 
Be vigilant about collecting and maintaining copies of all liability 
policies (direct and as additional insured). Developers, general 
contractors, and others involved in construction should maintain 
these policies for at least 10 years or for a length of time exceeding 
the particular state’s statute of repose. Pollution policies should be 
maintained even longer.  

 
2. Provide Prompt Notice of Claims and Formally Tender Same for 

Defense and Indemnity. Promptly tender claims to all potentially 
responsible insurance companies. 

 
3.  Know the Coverages and Limits. Understand what is covered under 

the various applicable policies and all available limits, including any 
excess or umbrella policies. Consult with other coverage counsel or 
brokers if uncertain.   

 
4.  Know Who Is Insured Under the Policies. Know whether others are 

insured under the policies and find out if those others have additional 
insurance for other insureds.  

 
5.  Participate in the Defense and Resolution. Be actively involved in the 

defense. Request and review all defense counsel reports before 
transmitted to the insurance company or at least simultaneously. If 
the reports discuss coverage consider (depending on the jurisdiction) 
whether this is appropriate. If the reports fail to discuss settlement 
opportunities, potential exposure, and resolution options, request 
that defense counsel address these issues. 

 
6.  Retain Personal Counsel. Consider requesting that the insurer provide 

personal counsel for the insured(s) if there is any conflict presented by 
settlement discussions of less than all insureds.   



 
7.  Over-communicate with the Insurer. Communicate the insured’s goal 

to be protected from personal liability and advise the insurance 
company of any opportunities to achieve that goal. Communicate 
expectations about coverage for the claim. Request that the insurer 
advise of any settlement opportunities, discussions, and the probable 
outcome of the litigation. Request that the insurer indicate if there is 
any possibility of an excess judgment. Nova Cas. Co. v. OneBeacon Am. 
Ins. Co., 603 F. App’x 898 (11th Cir. 2015). 

 
8.  Create settlement opportunities by partnering with co-defendants to 

leverage collective policy limits. 
 

9.  If the insurer is not acting in good faith, take any steps necessary to 
perfect a bad faith claim. In Florida, a Civil Remedy Notice of Insurer 
Violation is a statutory prerequisite to filing a statutory bad faith claim. 
Other jurisdictions may have comparable rules. Under Florida law, if 
the insurance company does not cure the circumstances giving rise to 
the claim within 60 days, and the insurer is ultimately deemed liable 
for an amount under the policy, you will be entitled to pursue a bad 
faith claim. Recoverable damages include all damages that are a 
reasonably foreseeable result of a specified violation and may include 
an award in excess of policy limits.    

 
10. Consider The Options. The insured may wish to reject a conditional 

defense so the insured can control settlement of the case within policy 
limits, assign rights in exchange for a covenant not to execute, or take 
some other action to protect the insured.  Know when and under what 
circumstances a defense can be rejected and a case can be settled 
without the insurer’s consent. If your insurer breaches its duty to 
settle while defending subject to a reservation of rights, it may be 
possible to settle the claim and seek reimbursement from the insurer. 
See, e.g. Babcock & Wilcox Co. v. Am. Nuclear Insurers, 635 Pa. 1, 131 
A.3d 445 (2015). 

 
C. Recommendations For Insurers  

 



1.  Know the rule (or lack of rule) in the relevant jurisdiction. Given the 
stark difference between the rules, it goes without saying that 
practitioners faced with a potential multiple insured situation should 
determine early whether the controlling law includes either the 
Individual Settlement Approach or the No Individual Settlement 
Approach. 

 
2.  Endeavor to secure a global settlement releasing all the insureds. As 

noted above, this is the first step in all jurisdictions that have 
addressed the question. 

 
3. Investigate promptly and obtain early exposure assessments. 

Obtaining an assessment of each insured’s liability exposure and their 
damage exposure (if liable), is helpful in jurisdictions following the No 
Individual Settlement approach, and essential in all other jurisdictions. 
Under the No Individual Settlement approach, if efforts at a global 
settlement have failed, an insurer is prohibited from settling on behalf 
of fewer than all insureds – without the consent of all insureds.  
However, it is not difficult to imagine scenarios in which an insured 
might consent to a limits settlement even though it does not secure a 
release for the consenting insured.  For example, an insured with low 
exposure and already participating in the defense through private 
counsel might consent to such a settlement to reduce the claimant’s 
interest in pursuing the non-settling defendant. 

 
Under the Individual Settlement approach, the insurer may – and 
might be required – to enter a reasonable settlement on behalf of 
fewer than all of the insureds once efforts at a global settlement have 
failed. Absent a prompt investigation and exposure assessment, an 
insurer presented with a limits demand on behalf of fewer than all its 
insureds could find itself exposed to the risk of a bad faith claim for 
failing to settle, and the risk of a bad faith claim for paying too much 
to settle due to an inadequate investigation.   

 
4.  Consider heightened engagement with the insureds. Though insurers 

ordinarily should keep their insureds informed, in the multiple 
insureds with insufficient limits situation it often is advisable to engage 



insureds more extensively with respect to settlement efforts, 
especially where the insureds have personal coverage counsel.  
Though an insurer frequently has the unilateral right to control 
settlement, there is little downside to soliciting input from the 
insureds.  Doing so can lead to an array of benefits including (a) 
consent by an insured to a settlement on behalf of fewer than all 
insureds, (b) the discovery of optional approaches that might be 
broader than those typically available to an insurer (e.g., some 
business component to a settlement), and (c) buy-in from the insureds 
as to a particular approach to settlement.   

 
5. In jurisdictions without a rule on the issue, consider court 

involvement with an ongoing defense. An insurer faced with the 
multiple insureds and insufficient limits situation in a jurisdiction that 
has yet to address the question is in a particularly dangerous situation. 
In such a circumstance, once an insurer has been unable to secure a 
global settlement, it might consider interpleading the policy limit, 
bearing its own costs (so the limit is not eroded), and advising all 
insureds that it will provide them with a defense until the claims 
against them are concluded. This approach should mitigate bad faith 
exposure, regardless of the approach later adopted by the jurisdiction. 
Of note, this is essentially the approach that Missouri adopted by 
statute in 2018. See Mo. Rev. Stat. § 507.060. 

 
6.  In jurisdictions without a rule on the issue, be cautious about relying 

on authority from multiple claimant cases. Though there is little 
authority addressing the comparison, the problems posed by the 
multiple insured settlement situation are distinct from the problems 
presented where multiple claimants are seeking damages from a 
single insured.  The source of the insurer’s duties in the two situations 
is different, with the insurer having far more control over the 
satisfaction of its duties to its insureds in the multiple claimant 
situation. See, e.g., Dennis J. Wall, Multiple insureds: The role of the 
defense clause—Multiple insureds: General principles for a specific 
rule, Litig. & Prev. Ins. Bad Faith § 3:47 (3rd ed.). 
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