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Introduction 

Legal oversight has grown significantly in the past 40 years. With the advent of 
technology, billing guidelines and third party bill audits and reviews are the nonn in the 
insurance defense business. "Managed care" has hit the arena with provision of legal services in 
the insurance industry. 

Defense counsel hired by insurers to defend policy holders are met with billing 
guidelines l and file handling requirements, as means of cost control and effective claims 
management practices by insurance carriers. Sometimes, guidelines may be considered to restrict 
the independent exercise of professional judgment or affect the quality of an insured's 
representation. Additionally, many insurers utilize external billing review vendors ("fourth 
party" legal auditors) or computer programs, for electronic review of defense counsel's bills for 
detennination of the reasonableness of charges for services rendered to their policyholders. In 
some cases, the external bill reviews can compromise the privileges shared between an attorney 
and their clients. 

This paper explores the practical effects of these practices, and the dynamics of the 
impact that such practices have on the insurer-insured contractual relationship, with focus on the 
tripartite relationship, as well as the potential that such practice might invite extra-contractual 
exposure in certain instances. 

I. 	 The Nature of the Tripartite Relationship and Fourth Party Legal Audits 
[McIntosh] 

Conceptually, every party involved in the tripartite relationship would share the same 
objectives and strategize accordingly. In fact, the tripartite relationship is not generally 
considered a conflict of interest because ideally the insured, insurer, and attorney are all working 

*Assisting on this paper with Mr. McIntosh is Michelle E. Hardin, law clerk and third year law student at St. 
Thomas University, in Miami, Florida. 

1 See Appendix I, DRI, The Voice of the Defense Bar, Standard Insurer Billing Guidelines, as an example of 
guidelines that have been adopted on a wide scale by many insurers. 
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toward the common goal of defending the insured as contracted? Unfortunately, reality is much 
more nuanced. 

Each party has its own goals that influence the development of each segment of the tripartite 
relationship, whether it is cost efficiency, settlement, or providing quality legal representation. In 
order to comply with ABA Rules of Professional Conduct and to shield from malpractice, an 
insurance defense attorney must delineate each client's objective to ensure no conflicts of 
interest exist amongst them.3 

A. Objectives of Each Party 

The Insurer 

The objectives of the insurer derive from its contractual obligations to the insured.4 This 
contractual relationship may trigger the insurer's "duty to defend" the insured.s The "duty to 
defend" is determined by analyzing the "four comers of the complaint.,,6 Any breach of this duty 
to defend may result in bad faith litigation; therefore, the insurer shares the common objective in 
providing a comprehensive and zealous defense for the insured. 

The expense of the defense, however, is a different story. While the insurer is obliged to provide 
a defense on behalf of the insured, the insurer is under no such obligation to provide the highest 
quality or most expensive defense. 7 Many insurers seek to secure "panel counsel" that will 
provide the most cost effective legal representation for their insured. Some carriers, with use of 
overly restrictive billing or file handling guidelines, place burdensome restrictions on defense 
counsel to accommodate their expense objectives. This can effectively impact the professional, 
independent representation of a client. 

2 Am. Mut. Liab. Ins. Co. v. Super. Ct., 113 Cal. Rptr. 561, 571 (Cal. 3d DCA 1974) (Hthe attorney has two clients 
whose primary, overlapping and common interest is the speedy and successful resolution of the claim and 
litigation"); US. v. Schwimmer, 892 F.2d 237 (2d Cir. 1989) (Tripartite parties may engage in a "common legal 
enterprise" for the defense of the insured.) 

3 MODEL RULES OF PROF'L CONDUCT R. 1.6-1.8 and 5.4 (2015). 

4 Allstate Ins. Co. v. RJT Enterprises, Inc., 692 So. 2d 142 (Fla. 1997) (the duty to defend has no roots in common 
law, "it is purely a contractual duty"); Peterson v. Ohio Cas. Group, 272 Neb. 700, 724 N.W.2d 765 (Neb. 2006); 
Maxwell v. Hartford Union High Sch. Dist., 341 Wis. 2d 238 (Wis. 2011); Allstate Ins. Co. v. Campbell, 334 Md. 
381 (Md. 1994). 

5 Peterson at 709 (In determining its duty to defend, an insurer must not only look to the petition or complaint filed 
against its insured). 

6 Higgins v. State Farm Fire and Cas. Co., 894 So. 2d 5, 10 (Fla. 2004); Truck Ins. Exch. v. Prairie Framing, LLC, 
162 S.W.3d 64 (Mo. W.D. 2005}(HAs long as the petition against the insured demonstrates the potential or possible 
statement of a claim within insurance coverage, even if inartfully drafted, it triggers the liability insurer's duty to 
defend"). 

7 State Farm Mut. Auto. Ins. Co. v. Traver, 980 S.W. 2d 633 (Tex. 1998) ("some insureds who have paid for a 
"Chevrolet" defense are getting a "Yugo" defense"). 
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